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This serves as a follow-up to the August 21, 2001 memo from this office concerning the subject "Proposed Special Education Amendments" and to notify you of a change at adoption level to one of the proposed amendments, N.J.A.C. 6A:14-3.4(f)4viii.

The proposed section 3.4(f)4viii was to provide that IEP team members certify in writing whether the evaluation report to determine eligibility for specific learning disability reflects his or her conclusions, and if it does not, to have that team member submit a dissenting opinion to ensure that parents are aware of the dissent. This proposed amendment was written in compliance with federal regulations. However, the court in Baer v. Klagholz, 339 N.J. Super. 168 (App. Div. 2001) ordered the department to exceed federal regulations and to extend the requirement to provide certifications and dissenting opinions by team members to evaluation reports for all determinations of eligibility for special education and related services. Therefore, a new proposed amendment, N.J.A.C. 6A:14-3.4(f)5, was drafted to replace section 3.4(f)4viii to comply with the court order.

Section 3.4(f)5 was presented to the State Board of Education for adoption on October 3, 2001, along with the other proposed amendments listed in the August 21, 2001 memo. These amendments became effective upon publication in the New Jersey Register on November 5, 2001. 

To assist districts in implementing these newly adopted, the following are frequently asked questions and their answers. 

N.J.A.C. 6A: 14-3.4(f)5 – Certifying agreement or dissenting opinions 

What is the purpose for certifying agreement or disagreement with the conclusions of the written report?

The court in Baer v. Klagholz, 339 N.J. Super. 168 (App. Div. 2001) stated: 

"We view the federal requirement – that the IEP team members who disagree with the evaluation or team’s conclusion write separately stating their views – as particularly important to the parents of the disabled children who may disagree with the conclusions of an IEP team. By requiring dissenting members of a team to write separate statements, or certify whether the joint report reflects his or her conclusions, parents who also disagree would become aware of the dissent. "

In addition, the court ordered the department to amend its regulations and further stated:

"The amendment incorporating the federal requirement shall have general application to all evaluations delineated in N.J.A.C. 6A: 14-3.4(f), not only those pertaining to an evaluation of the existence of SLD."

What are team members certifying when they sign agreement or disagreement? 

Each team member is certifying whether he or she agrees or disagrees with the determination of eligibility, which is decided at the eligibility meeting based on the written report(s) and other relevant information. This is in addition to the requirement at N.J.A.C. 6A:14-3.4(f) that mandates the individuals who prepared the report(s) to sign and date the report. Districts may meet the requirement for certification by adding a statement of eligibility to the report at the eligibility meeting. Each team member would sign whether he or she agrees or disagrees with the determination of eligibility. Team members who disagree would be required to submit a statement presenting his or her conclusions regarding eligibility. 

Is there a particular format or statement that is required?

No. Districts may develop whatever format meets the requirement of the rule.

Does the rule regarding certifications and dissenting opinions apply to triennial reevaluation reports?

Yes. This rule also applies to reevaluations, as one purpose of a triennial reevaluation is to re-determine eligibility.

Does the rule apply if no assessments were conducted as part of a triennial reevaluation and therefore, no new reports were generated?

Yes. As the certification applies to the determination of eligibility, each member of the team would certify whether he or she agrees with the conclusion that the student continues to be a student with a disability or that the student is no longer eligible. 

If a parent declines to sign the certification, what action is the district required to take?

As the purpose of this requirement is to assure that parents are aware of any dissenting opinions, the district is not required to take any further action to obtain the parent’s signature should the parent decide not to sign. 

What actions could the district take if a member(s) of the team does not agree with the conclusion of eligibility? 

If one or more members of the team disagree with the determination of eligibility, the team should discuss the reasons for disagreement and determine what other information or assessments would be helpful in resolving the difference of opinion. They may determine that additional assessment is needed to clarify areas of concern. 

If one team member disagrees with the determination of eligibility but the parent is in agreement with the other members of the team, the team may decide that no further information is needed and they may proceed.

N.J.A.C. 6A: 14-3.5(a) - Providing evaluation reports to parents

Are districts required to provide parents with copies of reevaluation reports prior to a re-determination of eligibility meeting?

Yes. If assessments were conducted, a copy of the evaluation report and documentation of eligibility must be given to the parent in accordance with N.J.A.C. 6A:14-3.8(f)1,. It would be inconsistent to have a different procedure or timeline for the provision of reports that are the result of a reevaluation.

If the district intends to mail the evaluation reports to the parent, how far in advance of the eligibility meeting does the district need to mail them?

There is no set date. Districts must mail the reports early enough to ensure the parent has 10 days to review the report prior to the meeting.

In what ways are districts required to maintain documentation to ensure that the reports were provided early enough?

There is no specific requirement regarding the way districts must maintain documentation that the reports were given at least 10 days prior to the meeting. Documentation may include recording in a log the date the reports were sent, making a notation in the student’s record, maintaining a copy of the dated cover letter to the parent or obtaining a postal receipt 

To whom are reports sent when the student is 18 years of age?

If a student has reached age 18 and the parents have obtained guardianship, the reports are sent to the parents. 

If a student has reached age 18 and the parents do not have guardianship, the reports are sent to the student. The parent may also receive a copy of the reports if the student is financially dependent on the parent or has the adult student’s consent for access.

Must the reports be translated into the parent or adult student’s native language?

No. The court stated: "By providing these reports and materials to parents in advance of the eligibility meeting, parents will be given the opportunity of time to, if desired, seek their own interpretation or translation of the documents, coupled with the notice in their native language, to allow for their meaningful participation."

Thus, the only requirement for translation into native language is the notice of the meeting and the written notice provided after the eligibility meeting. 

If the parents receive the reports 10 days prior to the meeting and request a meeting sooner, may the district and parent meet sooner?

Yes. If the parents receive the evaluation reports and want to meet before they have had the opportunity to review the reports for 10 days, the district and parent may meet sooner. 

May child study team personnel answer questions regarding an evaluation report prior to the eligibility meeting? 

Yes. Conversations with child study team members about the content of their report(s) are permitted prior to the eligibility meeting. Answering a question or assisting the parent in understanding the report does not interfere with the purpose of the eligibility meeting. 

N.J.A.C. 6A: 14-3.4(d)3 - Assessment to determine post-secondary outcomes

How is information gathered to determine appropriate post-secondary outcomes? 

Information to determine post-secondary outcomes may be gathered as part of an initial evaluation or reevaluation. As always, the evaluation process starts with a review of information. This includes information that is gathered, for example, by teachers through classroom activities, or surveys or checklists that are administered to all regular and/or special education students as part of career awareness activities. After the review of available information has been conducted, the IEP team must determine whether any additional information is needed to determine appropriate post-secondary outcomes and develop a student’s program. Such additional information may be gathered through the use of surveys, checklists, tests or interviews. 

Consent is always required when individual assessments are conducted as part of an initial evaluation or reevaluation. Information gathered through classroom activities or surveys, checklists administered to an entire class or grade that survey students interests or preferences to assist the student in identifying post-secondary outcomes do not require consent. 

I trust this information is helpful and will be shared with parents and appropriate school personnel.

